














BRADY DENIAL? YOU CAN GET YOUR GUNS BACK!

Our right to bear arms is a precious part of our national heritage,
culture, and law. A Brady denial—tantamount to a determination that
your right to bear arms has been extinguished—should not be taken
lightly. Correcting an erroneous record or having the reason for the
denial overturned or removed is your right. You may well be able to
get your guns back, and this book will show you how.

Denied!

PORTRAIT OF A BRADY DENIAL

You belly up to the counter at the local gun shop, a wad of cash
in one hand and a pen in the other, finally coming to claim that beau-
tiful chunk of steel you've been looking at for years. You fill out the
ATF form and hand over your photo ID. You then regale your bud-
dies with tales of all the deer/pigeons/targets you’re planning on hit-
ting, while the gun dealer makes the phone call to the state POC
(point of contact) or federal NICS (National Instant Check System)
Brady background check number. At the other end of the line, an
operator takes the information and runs your name through more
than three million records of criminal convictions, warrant lists,
domestic stay-away orders, military discharge indexes, and mental
health files, attempting to determine if you meet one of nine differ-
ent criteria that would make you a person prohibited from purchas-
ing a firearm under federal law.

Minutes later, the gun dealer slides your ID back over the
counter to you. As you pick it up, you notice it’s sitting on top of a
brochure outlining your rights if you receive a Brady denial. You
look up. His face is grim. The place goes quiet. Finally someone
makes an uncomfortable wisecrack. “What’d ya do, beat up the old
lady?” or “Jeez, you rob a bank or something?”

You're incredulous. “Why?” you ask. The gun dealer crosses his
arms, defensive now. “Couldn’t tell you,” he says.
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the power to amend or even effectively repeal a statute by an appro-
priations bill, as long as it is clear about what it has done. The House
Appropriations Committee in its report on the fiscal year 1994 bud-
get stated that an ATF determination as to whether someone is still a
danger to public safety “is a very difficult and subjective task which
could have devastating consequences for innocent citizens if the
wrong decision is made.” The committee went on to say that the
resources spent processing firearms rights restoration applications
would be better spent fighting violent crimes—though they did not
bother adding that increased criminal law enforcement will result in
more individuals being deprived of their firearms rights. Each year
since 1994, the House Appropriations Committee has explicitly
refused funding for ATF to process firearms restoration applications,
although Congress has declined to address the substance of the
statute and regulation allowing them, so on the books it appears that
firearms owners have some relief straight from ATF when, in reali-
ty, they do not.

It is a painful irony that Congress has seen fit to expand the
scope of firearms disqualifications in this same time period, includ-
ing adding the misdemeanor domestic violence prohibition that was
also slipped into an appropriations bill, while at the same time
depriving firearms owners of a reasonable avenue of relief.

Attacking Noncriminal
Disqualifications

Once you are familiar with the nine federal firearms disquali-
fiers and have received the statement of reasons for your Brady
denial, it is time to determine the best course of action to take to
overturn your denial. These will most likely include some combina-
tion of filing an administrative Brady appeal and attacking the dis-
qualifying record in the original jurisdiction. We’ll start with some
tips and techniques for attacking disqualifications that are not crim-
inal convictions.

THE ORDINARY ERROR: MISTAKEN IDENTITY

Mistakes do happen, and sometimes your Brady denial results
from nothing more than mistaken identity. Your name may be the same
as an alias used by someone wanted for a serious crime, or you may
have the same name and birth date as someone who meets one of the
other disqualifications. I’ve represented several individuals whose
records were confused with those of a twin brother, or with a person
of the same name and birth date who lived nearby or in a town in
another state with a similar name (how many people named Joe Smith
went to Kennedy High School in, say, Pleasantville or Middleton?).

Despite what you’ve heard about the burden of proof being on



































































Worst-Case Scenarios:
ATF Seizure or Criminal Charges

WHAT IF THE ATF COMES FOR MY GUNS?

In each of the last several years, Congress has appropriated sig-
nificant funds for additional ATF agents and prosecutors to handle
gun prosecutions. Congress has even expanded the exemptions to the
Posse Comitatus Act of 1878 and allowed for supportive military
roles in drug or firearms criminal cases, so if you are under investi-
gation for a firearms law violation, you may not be imagining those
black helicopters circling around your house.

In keeping with the adage to be careful what you wish for, many
firearms owners who urged that we “enforce the gun laws we already
have” now find that requested enforcement at their doorsteps. Within
a few days of receiving a Brady denial, ATF agents are likely to
appear and request that you “voluntarily” give them your guns. The
agents may suggest that if you are cooperative, you might not be
criminally prosecuted. They sometimes threaten immediate arrest if
you do not cooperate.

You have an absolute right to not speak to the ATF agents, and it
is sound legal advice to refuse to do so. You have an absolute right to
refuse them entry to your home and to decline to turn over your
firearms or any other possessions if they do not have a warrant. You
have a right to have an attorney present if you choose to turn over the
firearms. It is wise to immediately telephone an attorney and have |
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